The point of the practice
of human rights: International
concern or domestic empowerment?1

Johan Karlsson Schaffer, PhD
j-k.schafter@nchr.uio.no
Forthcoming in Moral and political approaches to human rights: Implications for theory

and practice, edited by R. Maliks & J. K. Schaffer (Cambridge University Press).
1. Introduction

How do international human rights norms shape actions and outcomes in global poli-
tics, and whom do they empower and authorize to act? In this chapter, I work within
the political conception of human rights to challenge its central claim that interna-
tional human rights chiefly provide standards for international conduct or reasons for
interference. As Charles Beitz, a key proponent of the political conception, puts it,
human rights are matters of international concern: They give reasons for outside
agents to act when a state fails its first-hand responsibility to protect the rights of its
residents. I shall offer a different view, on which international human rights are chief-
ly implemented and enforced through political action in the domestic sphere rather

than in international society. International human rights norms authorize and em-
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power individuals and groups to claim their entitlements and challenge governmental
authority. This ‘domestic empowerment view’, as I shall call it, allows us to recon-
struct the practice of international human rights in a way that can make better sense,
compared to the dominant political conception’s ‘international action view’, of salient
teatures of that practice, such as the importance of legalization, the idea of equal sta-
tus that animates many human rights, and the constructive role international human
rights norms play in societies where the rule of law and democracy are generally re-
spected.

The chapter thus seeks to contribute to current literatures on the philosophy of
human rights in three ways. First, it offers an alternative to the dominant political
conceptions of human rights, which shares their approach of building a theory of hu-
man rights from existing practice rather than from moral theory, yet shows that it can
yield different views of, for instance, the role of legalization, external action and indi-
vidual empowerment. Hence, this comparison helps define the contours of important
methodological problems in critically interpreting the practice of human rights, which
are subject of an emerging literature (Karp 2013; Schaffer 2014). Second, while others
have criticised political conceptions for focusing too narrowly on international inter-
vention (e.g. Nickel 2006; Tasioulas 2009; Valentini 2012), I add to this literature by
presenting a positive account of an alternative political-practical view. I have previous-
ly suggested focusing on struggles for rights in domestic politics as a modification of
the discourse-theoretic conception of human rights (Schaffer 2015) and here elabo-
rate this view further in relation to another strand of the political approach to human
rights. Relatedly, third, I seek to connect the philosophy of human rights with recent

work on human rights in international political theory, which provides important re-



sources for a political-practical approach to human rights. Yet the two strands of liter-
ature only too rarely speak to one another.

The paper is structured in four parts. First, I outline the practical approach of-
tered by Charles Beitz, as the most comprehensive, detailed attempt at offering a po-
litical conception of human rights that carefully interprets the existing legal-political
discourse. I point out how his view neglects the agency of rights-bearers and fails to
convincingly support the claim that human rights conceptually are matters of interna-
tional concern. Second, I introduce the domestic empowerment view. Like Beitz’s
international action view, this view locates the practice through key international hu-
man rights treaties, but unlike him, holds that the practice is chiefly implemented and
enforced through political action in the domestic sphere, not through international
action. Third, I further explore how the domestic empowerment view differs from the
international action view: It sees the legalization of human rights and their power-
mediating function as crucial, and connects this function to claims for equal status.
Moreover, thinking of human rights as power-mediators makes the domestic empow-
erment view less institutionally contingent and allows us to explore the constructive
role they play in stable, liberal-democratic states, too. I conclude by reflecting on
whether the two approaches are competing or complementary.

Before we proceed, I want to make a prefatory note on method: how to interpret
the practice of human rights? A common view holds that we, either as observers or as
participants, can identify an idea, concept, value, purpose or point that defines a social
practice (cf. Karp 2013; Meckled-Garcia 2013; Valentini 2011). Understanding that
purpose or point would allow us to critically scrutinise a practice, for instance to settle

controversies about what constitutes the practice and who is practising it properly.



However, the view that a practice is governed by a master purpose, idea or func-
tion comes with at least three problems. First, as James Nickel points out, “human
rights have features that make them unlikely to have a single function unless it is very
abstract.” (Nickel n.d.) Most importantly, everyone agrees that there are multiple hu-
man rights, which all have distinctive contents and functions and address different
human needs. Second, social phenomena always admit of multiple true descriptions,
and there is no easily available external point of view from which to show one descrip-
tion to be more apt than others (Shapiro 2005, p.188). Third, some social practices —
including the practice of human rights — seem to be constituted by concepts that are
“essentially contested” — that is, they “inevitably involve endless disputes about their
proper uses on the part of their users” (Gallie 1956).

Hence, a practice may serve several aims or purposes, without a clear hierarchy
among them, and participants and observers may often disagree about how to under-
stand the purpose constituting the practice. Beitz (2009, p.10) stresses how human
rights practice sometimes seems to invite deep disagreement over its point and pur-
pose, but he also presents a strong idea of what the point or purpose of that practice
is: Human rights are norms that serve to protect urgent human interests against
standard threats that they face in modern societies, and a state’s failure to respect
those norms provide reasons for outside agents to act.

I will challenge that idea and present an alternative to it, offering a “problematiz-
ing redescription” (Shapiro 2005, p.201f): an account which, by drawing attention to
previously neglected features of social reality, can indicate new explanatory and justifi-
catory questions for analysis. I shall both argue that Beitz’s way of portraying the

practice of human rights fails to capture important features, and offer a re-



characterization that addresses those failings. For the sake of clarity, my redescription
will seek to refine, in a somewhat idealizing manner, what I take to be an important
but neglected role that the practice of international human rights plays in contempo-
rary politics, and elaborate what this role implies for a political conception of human
rights. However, I do not claim this point to be the sole role or master function that

can subsume all other functions.

2. Human rights as international concern

In The idea of human rights (2009), Charles Beitz presents a practical conception of
human rights. As a comprehensive, book-length argument, it offers an historical in-
terpretation of the existing international legal-political discourse of human rights,
elaborates a distinct methodology for how to let this interpretation steer our norma-
tive reasoning about human rights, and applies this approach to what he suggests are
hard cases, such as political rights, women’s rights and rights against poverty. Hence,
I shall take Beitz’s approach as an excellent starting point for a practical approach to
human rights. In this section, I outline the approach and evaluate how Beitz, based on
that method, describes the practice of human rights, before I proceed to offer a critical
re-formulation.

The practical approach aims to derive the principles or values, in terms of which
the practice of human rights is to be normatively assessed, from the existing practice

itself, with all its complexities. The practice, on Beitz’s view,

“consists of a set of norms that regulate the behaviour of states together with a

set of modes or strategies of action for which violations of the norms may



count as reasons. [ ... It] exists within a global discursive community whose
members recognize the practice’s norms as reason-giving and use them in de-

liberating and arguing about how to act.” (Beitz 2009, p.8)

The practical approach takes this real-existing practice as its starting point, and as-
sumes that we can understand what the concept of a human right is by carefully inter-

preting the role that concept plays within the practice:

“Human rights are supposed to be reason-giving for various kinds of political
action which are open to a range of agents. We understand the concept of a
human right by asking for what kinds of actions, in which kinds of circum-

stances, human rights claims may be understood to give reasons.” (Beitz 2009,

p-9)

Importantly, the practical approach seeks to keep apart the question of the nature of
human rights from questions about their scope and content. The practice, as it exists,
provides us with the source material for answering the first question, which is descrip-
tive and conceptual: What is a human right? Put differently, what role or function
does the idea of a human right play in the contemporary practice? As a second step,
we can use this conceptualization of the role or function of a human right to approach
questions about the content of human rights (e.g., is there a human right to X?) or
about their normative basis (e.g., what reasons do we have for acting on them). In an-
swering such questions, “we take the functional role of human rights in international

... practice as basic: it constrains our conception of human rights from the start”

(Beitz 2009, p.102).



This distinction is important in allowing the practical approach to be critical, ra-
ther than merely accepting at face value whatever we find in contemporary human
rights doctrine. We should grant the practice this authority in guiding our thinking
about what human rights are, Beitz (2009, p.11) argues, because it exists, and if we
want to understand the practice of human rights, we should learn from it when we
seek to conceptualize its central terms. Moreover, at face value we should regard the
practice as valuable, as it promises to protect important human interests against stand-
ards threats they face in a world of sovereign states.

So what is the practice and its doctrine? Beitz locates the set of norms that gov-
ern the practice are articulated in the main international human rights instruments,
starting with the Universal Declaration of Human Rights (UDHR, 1948) and the
core international human rights treaties that were subsequently developed to give legal
effect to the UDHR’s provisions, most important of which are the two Covenants on,
respectively, civil and political rights (ICCPR) and economic, social and cultural
rights (ICESCR).? These treaties have been widely ratified: Almost every state has
ratified at least one of them, and 80 per cent of states have ratified four or more. Of

course, high ratification rates do not imply that states and other agents in the practice

? Notably, Beitz (2009, p.14) brackets the regional human rights systems and inter-
national humanitarian law in his interpretation of the practice. Reflecting on regional
mechanisms, especially in Europe but also in the Americas, might perhaps have lead
him to appreciate both legalization and domestic enforcement, while contrasting the
practice of human rights sezsu stricto with international humanitarian and criminal law
might have invited a less confident view of international political action for the pro-

tection of human rights in some of the most severe situations.



agree about their scope and content, which is a further reason why we cannot consult
the practice in order to answer such questions.

Moreover, given that the practice is emergent and immature, there is no external
point from which we can determine authoritatively, for instance, who is a proper
practitioner of human rights. This indeterminacy complicates the interpretation of the
practice, which sometimes serves to frame disagreement just as much as agreement
(Beitz 2009, p.9).

This outline of the practice, however, helps to provide an initial notion of its
doctrinal content. The treaties do not just translate the UDHR into the language of
international law; they expand its content and detail. The resulting doctrine has a
broad normative reach beyond mere minimal requirements and it lists quite heteroge-
neous rights, which open for different means of realization. Furthermore, human
rights in the doctrine are obviously not timeless, but relate to the social circumstances
of modern life. Finally, through the successive treaties, the doctrine’s content has
evolved and “extended its reach from a society’s constitution and basic laws to its pub-
lic policies and customs”, and this self-evolving capacity of the practice “could be im-
portant in forming an adequate grasp of its point” (Beitz 2009, p.31).

Having defined international human rights practice in terms of the UDHR and
subsequent instruments, Beitz can hardly avoid concluding that the primary subjects
upon which human rights put normative demands are states and their political insti-
tutions, laws and policies: “States have the primary or ‘first-level’ responsibility to en-
sure the satisfaction of the human rights of their own residents” (Beitz 2009, p.114).
While powerful non-state agents may play important roles, only with statehood

comes the responsibility to protect, promote or respect human rights. However, on



Beitz’s view, it is part and parcel of the concept of human rights, as definitive of con-
temporary human rights practice, that they are also matters of international concern
that may provide reasons for outside agents to take action. Being matters of interna-
tional concern is a conceptual feature of human rights and provides the functional role
that steers our subsequent analysis of the scope, content and justification of human

rights.

“Whatever else is true of human rights, they are supposed to be matters of in-
ternational concern in the sense that a society’s failure to respect its people’s

human rights on a sufficiently large scale may provide a reason for outside

agents to do something.” (Beitz 2009, p.105f; cf. Raz 2010, p.332)

As the focus on reasons for action reveals, the practice consists of more than the
norms defined in international treaties; it also comprises certain modes of action. The
idea that human rights are matters of international concern also informs Beitz’s re-
construction of the mechanisms through which international human rights are im-
plemented and enforced. While the founders of the international human rights re-
gime imagined a juridical paradigm of implementation, Beitz (2009, pp.23, 32) main-
tains, the regime as it de facto works today is mainly implemented through six other
paradigms of implementation. He does not wholly reject the juridical paradigm, with
international law treaties incorporated into national constitutions and law, and with
international tribunals to watch over them — it has been realized, on his view, chiefly
within the European Convention system and to, lesser extent, in the United Nations
treaty system. But the enforcement of international human rights is mainly achieved
by six other mechanisms (I have ordered them differently than Beitz): (1) Accountabil-

ity (international human rights bodies and NGOs engage in reporting and monitoring



of state compliance); (2) inducement (governments and international organizations can
use rewards and sanctions — in diplomacy, trade, or aid, for instance — to encourage
states to respect human rights); (3) assistance (foreign aid can also help states strength-
en their capacity to meet their HR obligations); (4) compulsion (external agents can use
force — from economic sanctions to military intervention — in order to impose HR
compliance); (5) external adaptation (outside agents — powerful states, multinational
corporations or international regimes — sometimes need to change their own practices
in order to facilitate compliance by a failing government); (6) domestic contestation
(outside agents can influence a government’s conduct by mobilizing domestic actors
to pressure their government).

For Beitz (2009, p.40), describing these six paradigms of implementation within
the international human rights regime serves “to underscore how substantially its rep-
ertoire or measures diverges from the juridical paradigm” — specifically, in three re-
spects: The practice is political, not juridical (a). The six other paradigms mostly op-
erate in a political, rather than legal, register. Consequently, (b) the crucial causal
agency lies with other types of agents (than the juridical paradigm’s international trea-
ty bodies), who often act without specific legal authority. Most important among the-
se non-juridical bodies are states, international organisations (in other issue-areas than
human rights) and local and transnational civil society groups. Furthermore, (a) and
(b) also imply, Beitz concludes, that the actual implementation of international hu-
man rights does not depend on legalization or incorporation into national law and
constitutions.

While Beitz finds other mechanisms than juridical means more important for

implementing international human rights, he does not systematically assess whether
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they also more effectively help international agents make recalcitrant states comply
with international human rights norms. However, in practice he seems to hold serious
doubts as to the efficacy of most forms of external action, as part of his analysis of
whether women’s rights, rights against poverty and political participation rights
should be considered human rights proper.

In the next section, I shall provide a different account of the implementation and
enforcement of the practice; now let me conclude by indicating some problematic fea-
tures of this view of how international human rights norms are brought to bear on
states. First, who are the subjects supposed to act on human rights norms? On Beitz’s
view, the principal agents of the practice and its implementation are states, interna-
tional organizations, transnational civil society, and the occasional multinational cor-
poration. And while he accords first-hand responsibility for human rights to states,
governments seem to play at most a reactive part in responding to international ac-
tion: they are objects of reporting, monitoring, assistance or compulsion. Likewise,
societal actors within states seem to play a subsidiary role at most, acting as a proxy
for the international community, though Beitz (2009, p.38) notes that sometimes,
domestic contestation happens without external involvement. Most conspicuously,
however, he seems to exclude rights-bearers themselves from the range of agents for
whom human rights give reasons to act. This neglects how international human rights
discourse may transform the way in which people conceive of and express their griev-
ances, and help them organize and mobilize to demand their rights. In the next sec-
tion, I will offer a different image where rights claimants have a key causal agency in

realising human rights.
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Second, does Beitz convincingly demonstrate that human rights are matters of
international concern, if this is to include reasons for outside agents to interfere when
a state fails to protect rights? In order to bolster that claim, Beitz points to both inter-
national human rights doctrine and the fact that states and other agents do act to
promote human rights, but I find neither argument convincing. First, international
treaties cautiously avoid giving external agents reasons to act when states fail to dis-
charge their human rights obligations. Beitz (2009, p.13) points to the UN Charter,
but its stated purpose of seeking “international cooperation in [...] promoting human
rights and fundamental freedoms” (Art. 1:3) is restricted by its principles of non-
intervention and self-determination. Likewise, the UDHR, the two Covenants or
other human rights treaties represent, by their mere existence, the idea that human
rights are matters of international concern, but only in the sense that Beitz finds too
weak: they articulate international standards, but do not grant other states, let alone
the international community or transnational activists, any license to act if a state fails
its first level responsibilities for human rights. He also points to the fact that the trea-
ties come with implementation machinery, e.g. monitoring procedures (Beitz 2009,
p-124f), but even such mechanisms are premised on the state party’s active acceptance
and participation. Second, while Beitz (2009, p.116) acknowledges that international
human rights law does not authorize the types of international action he has in mind,
he claims that they are “plainly visible in the practice of states, international organiza-
tions and nongovernmental organizations” as evidenced by an “extensive record of
transnational political action short of the use of force aimed at protecting human
rights” (Beitz 2009, pp.116, 125). However, this argument seems to beg the question

if we take it as a reason for why we should regard the international concern as the de-
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fining purpose of human rights practice. We may appreciate the fact that human
rights norms sometimes engender transnational action (even as we cautiously recog-
nise the possibility that such action also may serve other, less noble purposes), but
why should we see this feature as a necessary, let alone sufficient, defining feature of a
human right?

Without a compelling argument for why we should regard international concern
as the definitive feature of human rights within the practice, Beitz (cf. 2009, p.102)
seems to be making the same mistake that he attributes to Rawls: He stipulates a role
of human rights within the practice, and lets that narrow role steer his normative
evaluation of human rights. Moreover, even if he could provide evidence that this role
were paramount in either original intent, evolving doctrine or political practice, why
should we regard this particular function as the only relevant point or purpose deter-
mining what human rights are? If human rights, as the evolving doctrine details them,
are heterogeneous, as are the means for their implementation, couldn’t the practice be
correspondingly pluralist in terms of the ideas defining what a human right is? In the

next section, I shall offer one such idea as an alternative to Beitz’s.

4. Human rights as domestic empowerment

Now, let me offer a different account of the practice of human rights: the domestic
empowerment view. It shares with Beitz’s approach a view of human rights as an
emergent social practice defined by a set of norms expressed in the main international
human rights treaties, which seek to regulate the behaviour of states and suggest
modes of action, in case the norms are violated, to a dispersed community of social

agents. Yet it differs in its view of the role of the idea of a human right within this
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practice: The basic point with human rights, on this view, is not just, or not even nec-
essarily, to be a matter of international concern; rather, they are power-mediators that
provide relatively weak social agents with normative resources for challenging political
authority. Viewing human rights in the light of this function reveals a number of
striking differences vis-a-vis Beitz’s account: It emphasises domestic rather than in-
ternational action for their enforcement; it highlights the crucial role of legalization in
that process; it makes sense of the status egalitarianism inherent in rights discourse; it
is less contingent on an international system of states; and it allows us to explore the
role international human rights practice plays in stable, liberal-democratic regimes,
too. I shall explain the differences in that order: I begin by criticising the idea that in-
ternational human rights are, or should be, chiefly enforced or implemented through
international action, and then suggest a view of the enforcement of human rights that
instead emphasises political action at the state level, whereby international human
rights norms empower and authorize individuals and groups in domestic society to
challenge governmental authority. In the next section, I discuss some attractive fea-
tures, compared to other political conceptions, of this domestic empowerment view of
the practice, and what role the idea of a human right plays within it.

The domestic empowerment view shares Beitz’s assumption that the practice of
human rights is defined through the key instruments of international human rights
law and that the primary addressees of those legal norms are sovereign states only. For
instance, the two Covenants “create obligations only for states, and states have inter-
national human rights obligations only to #heir own nationals” and others under their
jurisdiction (Donnelly 2002, p.34). Yet, even as human rights norms are negotiated

internationally and codified into international law treaties, their implementation and
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enforcement is mostly a matter of political action within states rather than in interna-
tional affairs. It happens from the bottom up, through changes brought about by
groups and individuals pursuing their goals within the institutions available to them,
rather than from the top down, through external influence by other states, multilateral
organizations or transnational activist networks. This is a central issue where the do-
mestic empowerment view parts company with Beitz, which sets important terms for
the ensuing normative reconstruction of the practice.

In order to support this empirical claim about how international human rights
norms make a difference, we may consult a dynamic social science research pro-
gramme on the politics of human rights in multilateral, bilateral and transnational re-
lations (for overviews, see Hafner-Burton 2012; Hafner-Burton 2014). First, interna-
tional human rights treaties have multiplied since the adoption of the UDHR in
1948. Today, 80 per cent of states have ratified four or more of the core UN treaties
and regional human rights mechanisms claim a total membership of more than 150
states (Schaffer et al. 2013, p.1). Yet in spite of this dramatic increase, international
human rights regimes continue to have limited authority over and impact on states’
human rights policies, and whatever influence they have is heavily conditional on do-
mestic institutions and actors (Hafner-Burton 2012, p.276). Specifically, participation
in international human rights regimes tends to correlate with improved protection of
many human rights in fully or partly democratic countries, but not in illiberal, non-
democratic states that deny or abuse human rights most severely. While more institu-
tionalised regimes, such as international human rights courts, correspond to better
human rights practices (Hafner-Burton 2012, p.278), most international human

rights regimes lack independent monitoring and enforcement mechanisms (Donnelly
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2002, p.172). States also participate for different reasons: Some governments ratify a
human rights treaty because they share its goals or in order to lock in preferred do-
mestic reform processes, while others use international human rights regimes to re-
duce pressure for internal change or even to signal their resolve not to comply
(Hafner-Burton 2012). Unlike other types of global governance regimes, international
human rights institutions typically create rather than resolve collective action prob-
lems (Schaffer 2013, p.228). As a result, the regimes have to rely on the good will,
self-criticism and cooperation of the participating states.

Second, social science research have found no clear evidence that bilateral inter-
national action — ranging from foreign aid to economic sanctions and military inter-
vention — have a positive impact on human rights in target countries (Hafner-Burton
2014). As for coercive interference, other states are unlikely to retaliate abuses by a
government against the rights of its citizens (Donnelly 2002, p.178): Retaliatory in-
ter-state action is costly, because leverage has to be imported from other areas, such as
trade or aid; difficult to legitimize, since such means of retaliation are only indirectly
tied to the violations, and risky, since it is much easier to produce great harm than
great benefit through international interventions and sanction. Indeed, there is no
consensus in social science scholarship on economic sanctions and military interven-
tions as to whether they help promote human rights or exacerbate violations (Hafner-
Burton 2014). Just as the sticks of interference, the carrot of foreign aid is a blunt tool
for influencing human rights in states where they are systematically neglected or vio-
lated, as other political and economic factors often play a much more important role
in decisions on overseas economic assistance. In fact, many governments with an ex-

press commitment to human rights seem more likely to offer aid to states with wide-
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spread repression and terror than to less repressive governments (Hafner-Burton
2014).

Finally, one should not overestimate the power of transnational activist networks
and non-state actors to influence the policies of governments that disrespect or violate
human rights (cf. Risse et al. 2013). Transnational activist networks may contribute to
monitor government compliance and disseminate information and to name and
shame abusive governments, but their importance is secondary compared to national
political action (Schmitz 2004, p.409). Transnational advocacy networks at best pro-
vides valuable backup for domestic opposition groups.

To sum up, external enforcement of international human rights treaties is likely
to be undersupplied, politically biased and weak in securing compliance (Simmons
2009, p.123ft). Thus, international action has limited relevance for the implementa-
tion of international human rights norms; rather, national politics is the key arena for
the realization of human rights.

So what are the means through which domestic enforcement takes place? Beth
Simmons (2009, chap.4) suggests three mechanisms through which international
human rights treaties may alter domestic politics: First, they may affect elite-initiated
agendas. The very question of whether to ratify or incorporate an international human
rights treaty may force political elites to review the state’s laws, policies and practices,
and to consider issues that would otherwise not have surfaced on the political agenda.
Second, they open for strategic litigation. Human rights conventions can provide op-
portunities for individual rights-claimants and their supporters to use domestic courts
to pursue politically significant rights cases, at least if the treaties have status as do-

mestic law and if the courts are relatively independent from politics. Third, they trig-
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ger broader mobilization. International human rights treaties provide political, legal
and social resources for individuals and groups who seek to hold governments to their
promises. Activists may use the government’s explicit confession to an international
law norm in order to improve the rights in which they have a stake. Importantly, the-
se domestic mechanisms may have their greatest significance in transitioning states,
where citizens have the motive to mobilize for individual rights and where the institu-
tions of a semi-democratic society allow for challenging governmental policies with-

out risking increased repression.

5. Implications of the domestic empowerment view

The domestic empowerment view, as I have presented it thus far, assumes that out-
side mechanisms for human rights enforcement will be weak, at best; however, by
empowering and authorizing relatively weak agents in domestic society to challenge
governmental authority, international human rights norms may have significant, if
sometimes subtle, effects on politics. Now, let me spell out a few implications of this
view, the ways in which it further differs from Beitz’s, and why I believe these differ-

ences count to its advantage as a political-practical approach to human rights.

5.1 The importance of legalization

On the domestic empowerment view, for international human rights treaties to alter
domestic politics in these ways, their legal form is crucial. It is no coincidence that
international human rights norms are codified into treaties of international law.
Thereby, they gain both status as law, since they are “embedded in a broader system

of interstate rule-making, normatively linked by the principle of pacta sunt servanda,”
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and clarity, since the treaty format improves precision and focus, “making it clearer
just what compliance requires” (Simmons 2009, p.120). Furthermore, codifying hu-
man rights norms in the language of law also endows them with authority, distin-
guishing them from both power and morality, which offers an indispensable resource
for human rights advocates (Donnelly 2006, p.21). Rights claimants can strategically
use the fact that their government has committed, explicitly and publicly, to a global
standard, acknowledged by virtually all states, in order to legitimate their claims for
rights improvement (Simmons 2009, p.15): for each of the three domestic compliance
mechanisms, “an official commitment to a specific body of international law helps lo-
cal actors set priorities, define meaning, make rights demands, and bargain from a po-
sition of greater strength than would have been the case in the absence of their gov-
ernment’s treaty commitment” (Simmons 2009, p.126).

Critics of a legal or juridical understanding of human rights sometimes suggest
that the focus on legal codification and institutionalisation, adjudication and litigation
in courts, and punishment and compensation, betrays the moral, aspirational character
of human rights and limits their reformatory potential (e.g. Ingram 2009). Critics also
claim that the legalism of rights claims close off political debate or turn the issues at
stake irreconcilable, by making demands non-negotiable (Ignatieff 2001, p.20). Beitz
shares this sceptical view of legalization. He suggests that we should think of human
rights as background norms, that is, critical standards that various agents can appeal
to when they criticise governmental policies, but not as legal rules, because their
would-be legal status does not determinately settle the reasons for acting on them and
because members of the discursive community will reasonably disagree about their

basis, content and application (Beitz 2009, p.210).
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Thinking of law as providing clear-cut rules, whose content is settled and whose
application is uncontroversial, may be what leads Beitz to reject the juridical paradigm
of implementation and to assert that the domestic paradigm (i.e., mobilization from
below by groups within a society) is “the most substantial of all departures from the
[juridical] conception of implementation entertained by the framers of modern hu-
man rights” (Beitz 2009, p.37). To the contrary, I would suggest that domestic en-
forcement mechanisms crucially rely on the legalization of international human rights
norms, and consequently, they are not too different from what the framers, according
to Beitz, originally envisioned.

Moreover, to respond to the first type of scepticism toward legalization, part of
what makes human rights aspirationally attractive is their usefulness as legal tools for
political change. That political potential would have been lost if the founders of the
modern project of human rights had settled for declaring aspirational lists of human
entitlements, without codifying them into formal, binding treaties of international law
that enumerate detailed legal rights, which are, in principle, enforceable and justicia-
ble at the national level. And, as for the criticism that legal rights claims preclude po-
litical disagreement, Samantha Besson (2010, p.133) points out how modern legal
theory emphasises how law, and especially legal rights, may provide for intermediary
agreements that resolve certain conflicts, yet leave others open, such as the specifica-
tion of duties, and “the legal guarantees of human rights actually ensure that certain
debates take place in a society”. Hence, legalized rights open up spaces for political

contestation.
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5.2 Rights are power mediators

The domestic empowerment view has a distinctly political notion of what human
rights are. If human rights are chiefly implemented and enforced through political
action in the domestic sphere, we cannot conceptualize them as, first and foremost,
matters of international concern, as this function fails to explain why their effects are
chiefly the result of political action in the domestic sphere; consequently, neither can
we let this conceptualization of a human right determine the content, scope and justi-
fication of human rights. Instead, the domestic empowerment view understands hu-

man rights as power mediators, to borrow a term from Christian Reus-Smit (2011a):

“Whatever else they might be, individual rights are power mediators, norma-
tive principles that materially weak actors can invoke to alter the power rela-
tionship between themselves and materially preponderant political agents or

institutions, usually sovereign states.” (Reus-Smit 2011a, p.1210)

Thinking of rights as power mediators has been a predominant view in international
relations research on international human rights, yet it has been largely neglected in
philosophical literatures on human rights, Reus-Smit (2009, p.47; 2011a, p.1210) ar-
gues. Rights, he suggests, are a species of normative media which structure power re-
lationships in terms of prevailing societal understandings of legitimate social agency
and action (Reus-Smit 2009, p.39). Viewing rights as power mediators highlights
how struggles for individual rights produce highly contentious politics by challenging
existing social hierarchies and the dominant conceptions of political legitimacy that
support them. Similarly, in Simmons’s work, this functional aspect of rights is crucial.
A government’s ratification of international human rights treaties “give relatively weak

political actors important tangible and intangible resources that raise the political
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costs governments pay for foot-dragging or for noncompliance” (Simmons 2009,
p-15).

Note that regarding rights as power-mediators is a descriptive, formal view of
their function, not a normative statement about their content or justification. It gives
an alternative account of how rights work, without saying anything about what rights
there are, to whom they belong or what their normative basis is. Yet just as viewing
human rights as by definition giving outside agents reasons to act, the power-
mediator view has significant implications for settling normative issues about the con-
tent, scope and justification of rights. A distinctive feature of rights is that they allow
their holders or users to make claims and demands, and this feature gives them a spe-
cial moral significance (Feinberg 1970; for an exploration of that insight, see Ho
2014). If the idea of human rights has changed the course of history by empowering
and authorizing individuals and groups to mobilize collectively to challenge political
inequality and oppression, this is also why that idea is normatively valuable (Reus-
Smit 2011a, p.1216).

Consequently, the domestic empowerment view implies a different view of agen-
cy: It accords individuals and collective societal agents chief causal agency in enacting
the protection and promotion of their rights. This is both causally and normatively
significant. In causal terms, highlighting the agency of individuals allows the domestic
empowerment view to explain how international human rights treaties can be en-
forced, in the absence of external international enforcement mechanisms. The domes-
tic enforcement mechanisms Simmons (2009, p.126) details “view local actors not as
voiceless victims to be rescued by altruistic external political actors, but as agents with

some power selectively to choose tools that will help them achieve their rights goals”.
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In other words, the agents for which human rights most centrally provide reasons for
action are not states, the international community or transnational civil society, but
the rights-bearing individuals themselves, since “no one has a more consistent, intense
interest in whether and how a government complies with its human rights commit-
ments than the human beings on the ground in that country” (Simmons 2009, p.356).
In normative terms, a theory of human rights which fails to give some role for
the causal agency of individual rights-bearers risks not only to become paternalistic,
speaking on behalf of but above the heads of those whose rights are at stake, but also
to neglect an essential feature of the subject matter: that rights discourse both em-
powers and authorizes individuals to claim their rights, and that this is an essential

part of what makes that discourse morally important.

5.3 Rights claims are claims for equal status

As another attractive feature, the domestic empowerment view can account for the
status-egalitarianism of international human rights practice. A striking fact about in-
ternational human rights doctrine is that it expresses an idea of equality of status, a
fact which any normative reconstruction of the practice should be able to explain, as
Allen Buchanan (2010) suggests. This idea is expressed in several of the rights we find
in international human rights treaties, cutting across established distinctions between
different classes of rights (e.g., positive/negative, civil-political/economic-social). For
instance, we find it in rights that seek to ensure robust equality before the law and
rights against discrimination; in rights to work, adequate living and other ‘positive’
rights that serve to reduce the risk that inequalities become so great in a society that

some persons are regarded as having inferior status; and in rights to political partici-
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pation; indeed, the very inclusive ascription of rights to ‘all persons’, rather than just
some category of persons, that we typically find in the preambles of right treaties, is
“in itself a recognition of equal status” (Buchanan 2010, p.685). The entitlements the-
se rights describe cannot be justified only instrumentally, as protections against certain
“standard threats”; they also affirm the idea that persons should be treated as equals.
Furthermore, the idea of equal status also suggests a socio-comparative interpretation
of the idea of human dignity: Human dignity, on this view, requires more than re-
specting a person’s autonomy; it also involves respecting her status as an equal to oth-
ers in her society (Buchanan 2010, p.690).

The ideal of equal status runs like a golden thread throughout the history of
struggles for individual rights: in early-modern uprisings and revolutions against feu-
dal orders based on privilege; in a series of waves of expansion of the international sys-
tem from the Westphalian settlement to the fall of the Soviet Union, whereby coloni-
al subjects challenged imperial hierarchy by mobilizing collectively around their indi-
vidual right to be treated as equals; in the movements to abolish slavery, racial segre-
gation and apartheid; in successive waves of democratic revolutions and transitions,
whereby disfranchised masses have claimed the right to be treated as equals in making
the laws that govern them; and, not least, in the establishment of the international
human rights regime after the Second World War (Buchanan 2010; Forst 2010;
Reus-Smit 2011b). Through such contentious political processes, the moral universe
of persons granted equal status through rights has continually expanded to encompass
all human persons (Reus-Smit 2011a). Yet the idea of equal status continues to ani-
mate struggles for individual rights, e.g., the rights of children, indigenous groups,

LGBT persons, disabled persons, and so forth. Equal status, as a plausible interpreta-
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tion of human dignity, plays an important inventive function in human rights dis-
course: “it can lead both to a more complete exhaustion of existing ... rights and to
the discovery and construction of new ones” (Habermas 2010).

Now, I want to suggest that thinking of rights as power-mediators, as enabling
their holders to make claims and demands, can account for the status-egalitarianism
we register in international human rights discourse and in historical struggles for indi-
vidual rights. Put differently, the relationship between status egalitarianism and rights
discourse is not contingent: Rights claims are essentially or conceptually claims for
equal status. Alexis de Tocqueville (1997, p.30) captures this aspect when he exclaims:
“There is something great and virile in the idea of right which removes from any re-
quest its suppliant character, and places the one who claims it on the same level as the
one who grants it.” Viewing human rights as conceptually connected to the idea of
equal status also helps explaining what makes them both powerful resources for mobi-
lization and compelling moral principles: namely, their universalizability, i.e., “the fact
that they cannot, coherently, be claimed by one but denied to another” (Reus-Smit
2011a, p.1217). This innate connection does not imply that we can somehow derive
human rights from the moral value of equality or human dignity, but rather, that the
act of asserting one’s right conceptually involves claiming equal status.

Hence, rights allow their users to make claims for equal status, which is what
makes them morally important. If this is a central feature of the politics and discourse
of human rights, as I believe it is, the domestic empowerment view seems to capture it
well, as it focuses on how human rights norms provides reasons for action to rights-
holders themselves. By comparison, existing political conceptions seem not to register

this use of rights at all. On Beitz’s view, human rights provide reasons to act for a
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wide range of agents — states, international organizations, transnational NGOs, and
so on — but not, it seems, for the persons whose rights they are. At any rate, the fact
that rights provide rights-bearers with reasons to act has no moral importance in his
account of the practice of human rights. The problem becomes evident in the way
that Beitz treats three specific hard cases of rights. I shall focus here on how he deals
with rights to political participation, but I think a similar case could be made against
his treatment of women’s rights (cf. Hessler 2013) and rights against poverty.

Like other adherents of the political conception (Baynes 2009), Beitz rejects the
idea that rights to political participation and democratic government are human
rights. On Beitz’s approach, we should accept a claim that something — such as a right
to political participation — is a human right if we can demonstrate three things: (1)
That the putative right would protect an interest that is important enough to the ben-
eficiaries for its protection to be a political priority; (2) that available public policy in-
struments would help protect the underlying interests against standard threats; (3)
that a state’s failure to protect the interest would be an appropriate object of interna-
tional concern through action by eligible outside agents (Beitz 2009, p.137).

As Beitz notes, the idea that there is a human right to democracy has become a
commonplace in international doctrine and practice, yet he finds it to fail his tests.
Democracy, he concedes, is desirable because it helps people protect themselves
against the predictable, standard threat that an oppressive or merely unresponsive
government poses to their enjoyment of urgent interests in physical or material securi-
ty. However, he adds, this instrumental justification of democracy does not hold gen-
erally across contexts. The putative right to democratic government calls for a particu-

lar institutional arrangement that is unfeasible in certain societies: Some societies are
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too poor and their state apparatus too fragile, in which case democracy may not out-
perform authoritarian rule in protecting rights or satisfying urgent interests, and we
cannot be confident that internal or external agents would succeed in promoting de-
mocracy in such weak states. In some societies, the state may do a credible job of pro-
tecting rights and urgent interests, but since most citizens hold non-democratic ideals
of legitimate government, their collective right to self-determination would be violat-
ed if some group or external agents would impose democratic government. Therefore,
Beitz concludes, a right to collective self-determination is a better candidate for a hu-
man right than a right to democracy.

While there is much to be said about the way in which Beitz reaches that conclu-
sion, what I find most problematic is how he reduces the question of whether there is
a human right to political participation, as evolving international human rights doc-
trine suggests, to a question whether outside agents should and could act to promote
or enforce democracy in a society where it is lacking. Posing the problem like that, a
right to democracy does look questionable: Historical experience suggests that it is
virtually impossible for even the most well-meaning outside agents to establish a
working democracy, and that such interferences, even as they are justified in terms of
human rights, often serve less noble purposes. But then again, the same might be said
for many other currently recognised human rights — the problem is not unique to
those rights that Beitz consider to be hard cases (cf. Hessler 2013).

However, would a putative human right to political participation authorise and
empower individuals and groups in a society to challenge governmental authority
where such rights are denied? If this belongs among the crucial question we must ask

about proposed human rights, I believe the empirical track record rather indicates that
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recognising a human right to democratic participation can play a constructive, instru-
mental role: It may contribute to changing the way a quiescent citizenry understands
its political entitlements and to undermining a political culture that legitimizes a hier-
archical state; it may help pro-democracy opposition groups mobilize for democratic
change and consolidation; and it may further a long-term realignment of political
torces (ctf. Scheingold 2010, p.131). Moreover, it would seem evidently detrimental to
such processes to remove or demote rights to political participation from current in-
ternational doctrine. To conclude, this example illustrates how the domestic empow-
erment view generates a normative evaluation of contemporary human rights doctrine

quite distinct from the international action view.

5.4 The power-mediator role of rights is defined functionally, not institutionally

On the domestic empowerment view, seeing international human rights as chiefly re-
alized through domestic political action, one might still hold that they are also matters
of international concern. Some critics of human rights suggest that an international
human rights regime might have some legitimate role in elaborating and articulating
human rights as normative standards, but that it should leave it to states to interpret
and implement those standards and other states have no right to interfere where states
fail to discharge their duties to protect human rights (cf. Beitz 2009, p.123). Obvious-
ly, this argument does not follow from the domestic empowerment view, which, to
the contrary, can assert that outside agents have a self-evident right to express their
concern when a government violates or fails to protect human rights and that by do-
ing so, they sometimes provide invaluable normative backup for domestic agents.

However, to provide reasons for such international interference is not a necessary con-
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ceptual feature of human rights. Indeed, given that even international concern (not to
speak of interference or intervention) tends to be selective and erratic, it is desirable to
be able to conceptualize human rights in its absence.

By conceptualizing rights as power-mediators, the domestic empowerment view
is state-centric in a less arbitrary way than other political conceptions, which have
been criticised for being too bound up with the contingencies of the current state sys-
tem (Valentini 2012). Specifically, by stipulating that human rights are, conceptually,
matters of international concern, Beitz hardwires the existing institutional order into
the concept of human rights, and limits their scope accordingly; consequently, to
speculate about human rights in anything else than a our current world order of sover-
eign states is a category mistake. By contrast, the power-mediator function does not
depend, conceptually, on the existence of an international system of sovereign states;
it offers a general, practice-independent account of the function that claims for indi-
vidual rights play (cf. Valentini 2011). Indeed, claiming individual rights to equal sta-
tus against hierarchies based on privileged entitlement has served critical functions in
the establishment of the international system: Christian Reus-Smit (2011b) has
shown how the system of sovereign states has globalized through five great waves of
expansion, including the Westphalian settlement, the independence of Latin Ameri-
ca, post-1945 decolonization and the dissolution of the Soviet Union. In each of those
waves, subject peoples mobilized ideas about individual rights in order to challenge
imperial hierarchy based on privileged entitlements, and, as imperial powers failed to
meet their demands for equal standing, they exited to form independent states.

However, the fact that the power-mediator role is functionally defined, inde-

pendently of the current practice of human rights and the international order of states,
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does not preclude that rights claims, on this view, are always institutionally referential
in the sense that they address political authority and tap prevalent discourses in society
for legitimating support (Reus-Smit 2009): They pertain to a state, and even as other
powerful agents may violate them, the responsibility for protecting individual rights

and holding violators to account always falls on a state (Forst 2010).

5.5 Human rights are not only the rights of others

Finally, the domestic empowerment view allows us to explore the role human rights
play in democracies — not only in periods of transition, but in well-functioning demo-
cratic rule of law states, too. Only too many theorists (and policy-makers) seem to
think of human rights as the rights of others — citizens of other states, whose system-
atic failure to protect those rights may call on us, and our governments, to act, in one
way or another. Apart from suggesting reasons (or duties, as some cosmopolitans
more strongly phrase it) to interfere in such circumstances, human rights, on this
view, offer little by way of political, practical guidance in societies that meet certain
basic criteria of democracy and the rule of law.

I believe this is problematic for several reasons. First, human rights set minimal
standards, and therefore leave much discretion for democratic decision-making at the
national level, but above and beyond that, they also set developmental standards, chal-
lenging governments to continuously improve their rights performance, and, moreo-
ver, the standards keep evolving (Nickel 2007, p.36f). Hence, even if we think of hu-
man rights as standards of legitimacy and toleration, we cannot determine whether a
state fulfils them (and thus deserves to be left to its own devices) independently of the

practice itself.
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Second, it seems that international human rights norms have had some of their
most remarkable yet unanticipated effects precisely on the world’s leading democracies
(cf. Hafner-Burton 2012, p.276). The European Convention system provides a telling
example: It was mainly conceived as an inter-state pact to prevent states from back-
sliding into dictatorship, but, as was demonstrated by the so-called Greek case in
1969, an inter-state complaint before the Strasbourg Commission did nothing to pre-
vent the systematic torture and other rights violations committed by the military junta
in Greece, which simply decided to leave the Council of Europe. However, in the fol-
lowing years, the ECHR system managed to reinvent itself as a supranational consti-
tutional court in the human rights area, using the convention as a bill of rights for Eu-
ropean democracies (Bates 2010), and it has since dramatically altered the rights prac-
tices of member states. Not only does this, again, show the limits of international ac-
tion against states that fail or refuse to respect human rights, but also that interna-
tional human rights institutions may play a constructive, critical role even where de-
mocracy, the rule of law and basic rights are consolidated in national constitutional
law or practice. Admittedly, the European system is unparalleled, but it would seem
to be a weakness of a political theory of human rights if it just bracketed such a re-
markable case as an anomaly.

Third, thinking that human rights pertain only to others may lead us to neglect
how even states that do a credible job of realizing human rights often fall short in
many respects (cf. Hessler 2013, p.388). Just think of the Nordic countries, the citi-
zens of which enjoy, on average, a level of rights protection that few other states can
match. They rank in the absolute global top on most indexes that can be used as prox-

ies for estimating aggregate human rights fulfilment. They also broadly promote hu-
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man rights internationally in their foreign policies and they have sponsored new in-
ternational treaties detailing, for instance, rights against torture, women’s rights, chil-
dren’s rights and indigenous peoples’ rights (Schaffer [forthcoming]).

Yet even these supposedly exemplary states — sometimes dubbed “moral super-
powers” (Dahl 2005) or “global good Samaritans” (Brysk 2009) — have a track record
of systematic abuses of human rights in recent history: mass sterilization laws and eu-
genics programmes affecting tens of thousands of citizens; forcible assimilationist so-
cial policies against ethnic minorities; widespread abuse of children placed in foster
care and orphanages; illegal surveillance and registration of suspected communist
sympathisers; rendition of terrorist suspects to countries where they risk being tor-
tured; extensive use of solitary confinement and isolation in prisons, etc. (Langford &
Schaffer 2014). To assume that these states, and others like them, are inherently legit-
imate by virtue of their domestic institutions, and by default immune from human
rights-based criticism, neglects that serious human rights violations may coexist with
exemplary efforts at realizing human rights and top-notch democratic institutions. A
normative theory of human rights that aims to be political and practice-oriented
seems stronger if it does not come with conceptual blinkers to thinking of such cases,

and their potential solution, in terms of international human rights.

6. Conclusion

In this chapter, I have sought to present a political-practical approach to human rights
that emphasises how international human rights mainly make a difference in the
world by empowering groups and individuals in domestic society to challenge political

authority. I have mainly presented it in polemic with Charles Beitz’s alternative view
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that human rights are first and foremost matters of international concern. The two
approaches share a methodological commitment to theorizing human rights not from
the point of view of moral theory, but from the perspective of political practice, yet I
hope to have shown that there is more than one way to interpret the conceptual fea-
tures, empirical effects and normative justification of that practice.

What I have offered is just a theory of what the practice of human rights is, not a
conclusive argument: I cannot claim to have proven, decisively, that a certain interpre-
tation of the practice and its political effects is correct or incorrect. Yet that is less of a
philosophical controversy over principles, concepts or values, and rather a set of em-
pirical question about how international human rights norms and institutions have
come about, how they shape actions and outcomes in world politics, and to whom
they give reason to act. Hence, an important task for the philosophy of human rights
is to engage even further and closer with empirical scholarship on human rights in

law, history and political science.
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